Introduction
The reform of Regulation 1/2003 1 has enabled the European Commission (hereafter: EC) to focus its enforcement primarily on cartels. This trend has been accompanied by a number of changes in the application of antitrust rules including a new, and more harsh fining policy with higher sanctions imposed on companies 2 . At the cornerstone of what one could call an effective and until now successful "war on cartels" was, inter alia, the AEG Telefunken presumption. The presumption deals with the imputation of the sanctions for the breach of antitrust rules to a parent company that holds a 100% shareholding of the subsidiary whereby it is the latter that has actually violated European competition law. Because of its features, this case-law has raised much criticism and was challenged in some fifty judgments in the last few years 3 .
The EC's new policy on the "war on cartels" has led to the interesting trend of increasingly frequent complaints, also vis a vis the AEG Telefunken case-law, from companies subject to European antitrust proceedings claiming an alleged violation of their fundamental rights. This phenomenon -unknown to this extent in the US experience -is related to the specific characteristics of the European Union (EU) antitrust enforcement system.
On this background, the aim of this article is, first, to assess briefly the evolution of the application of fundamental rights protection in European antitrust law. Second, it is to give an overview of the imputation of antitrust law in corporate groups. Third, the article also aims to take into account the development of the so-called AEG Telefunken presumption in European jurisprudence and, fourth, to assesses the effect of the application of fundamental rights protection to that presumption.
The protection of fundamental rights and European antitrust law: a brief overview
Although the discussion of the relationship between competition law and the protection of fundamental rights has developed only recently 4 , the application of fundamental rights in this area started in much earlier times and can be organized into three phases.
The first phase begun with the recognition of fundamental rights protection within the EU legal order. The Court of Justice recognized already in the Nold case (1974) (one of the first rulings considering this issue) that even in the absence of a catalogue of rights in the Treaty, the protection of fundamental rights was part of European law 5 . That judgment was, in fact, a competition law case. It concerned a plea against an EC decision taken under Article 66(1) and (2) ECSC Treaty, that is, the rules on the control of concentrations covered in the ECSC Treaty 6 .
The second phase begun in the 1980s when claims were made concerning the illegality of the European system of competition law enforcement for its violation of Article 6 ECHR 7 . In particular, this phase arose as a consequence of the EC's nature of a "supranational" body, that is, independent from the Member States, as stated in Article 17 TUE. The "independence" feature was necessary, in the opinion of the drafters of the Treaty, in order to create a body which, operating independently from the Member States (but also from individuals), could protect the general interest of the Community, and not the interests of Member States or individuals 8 . However, the structure of the EC -set out so as to be independent -brings about negative consequences for investigative and penalty proceedings relating to Article 101 and 102 TFEU. That is due to the double role that the EC plays, in its independence, as both the "prosecutor" (in the identification of possible antitrust violations) as well as the "judge" (in ascertaining the infringement and imposing the relevant penalty) 9 was in breach of Article 6 ECHR 11 because, according to these arguments, decisions regarding a quasi-criminal law, such as antitrust law, were issued by an authority that did not have the characteristics of an independent judge.
The thesis of the illegality under Article 6 ECHR was the result of an overly strict reading of the law and did not take into consideration the "checks and balances" of the European system, as ascertained by the Court itself in the Schindler judgment 12 . In spite of this, the above complaint was already in the 1980s a "cry of pain" by the companies resulting from the (alleged) "abuse" in the EC practice of its "conflict of interests". It is no coincidence that in order to find a partial solution to this issue, the institution of the Hearing Officer was established in 1981 with the aim of better protecting the procedural rights of investigated companies 13 .
The third phase of the relationship between competition law and fundamental rights begun in the mid 2000s 14 . It concerns the claim of illegality for the breach of fundamental rights not of the European enforcement system as such, but of its individual aspects. This stage, as mentioned above, is in large part a consequence of the "war on cartels" waged by the EC and initiated after the reform of Regulation 1/2003. In the face of this, companies have sought -as a result of, inter alia, the high sanctions imposed by the EC -new forms of protection (or rather new grounds for the unlawfulness of the EC's It is well known that the Court argued in this case, by reference to an Italian Antitrust Authority's decision, that the rules on competition were to be considered quasi-criminal in nature because of -inter alia -the size of the fines imposed for their violations. Hence the organs implementing that law had to respect the rights protected by the ECHR.
The imputability of the infringement of Article 101 and 102 TFEU in corporate groups and the AEG presumption
The AEG Telefunken presumption is closely linked to the problem of the imputability of the violation of antitrust prohibitions in corporate groups.
The imputability of the infringement in corporate groups is of particular importance for the EC and for the companies themselves. In fact, the concrete identification of the company liable for the breach is relevant to different aspects of the case: the size of the sanction pursuant to Article 23 c. 2 Regulation 1/2003 (the attribution of the infringement to the parent company, rather than the subsidiaries, makes it possible to increase the basis for computing the fine, and, in turn, increase the value of the penalty imposed as it would be calculated with the maximum penalty "roof" of 10% of the total turnover of the corporate group); the identification of the addressee of the EC decision for its execution; the identification of the company that has to submit a request for leniency and its consequences; the passive legitimacy in action for damages, etc.
The problem of imputation of sanctions in the case of corporate groups, with special reference to the imputation of liability to the parent company, is characterized by the concept of an "undertaking".
The TFEU defines the addressee of the prohibitions under Article 101 and 102 TFEU as being an "undertaking" without providing any specification of its meaning 16 . The Court of Justice later on clarified that the concept of an "undertaking" traditionally covers any entity engaged in an economic activity, regardless of its legal status and the way in which it is financed 17 . The Court has stated also that in this context the term "undertaking" must be understood as designating an economic unit even if legally that economic unit consists of several natural or legal persons 18 (as is the case in a corporate group). Moreover, if such an economic entity infringes competition rules, it is for that entity, consistently with the principle of personal liability, to answer for that infringement 19 . In other words, a legal person who is not the perpetrator of an infringement of competition rules may nevertheless be penalised for the unlawful conduct of another legal person, if both form part of the same economic entity and thus constitute the "undertaking" that infringed competition law 20 . As a consequence, the parent company is itself deemed to have infringed European antitrust rules and its liability for the infringement is wholly derived from that of its subsidiary 21 . The EC will thus be able to regard the parent company as jointly and severally liable for the payment of the fine imposed on its subsidiary 22 .
Regarding the imputability of sanctions in corporate groups, no doubt arises when both the parent and its subsidiary are involved in the antitrust violation. In such cases, it is indisputable that the responsibility is also on the part of the parent company 23 . The situation is different when the parent company is not directly involved in the conduct in violation of Articles 101 or 102 TFEU, which is, in fact, perpetrated by a subsidiary that the parent company controls. In this case, the imputation to the parent company is a consequence of the fact that both are part to the same "undertaking".
In order to conclude that the two companies are part of the same "undertaking", the parent company must not only be able to have a "decisive influence" on the subsidiary, but it must also have effectively exercised it. The mere possibility for the parent company to have a certain influence over the subsidiary is not sufficient to define the existence of an "undertaking" pursuant to Article 101 and 102 TFEU 24 and thus, in turn, it is relevant for the imputability of the penalty to the parent company. The burden of proof of these two elements (decisive influence and effective exercise thereof) remains with the EC.
The peculiarity of the AEG Telefunken presumption case-law lies in that fact that it relates to the specific situation where the parent company has a 100% (or almost 100%) shareholding in the subsidiary that violated antitrust law. According to the case-law, the possibility of the parent having a decisive influence on the subsidiary is clear. However, differently from the first hypothesis, the approach of AEG Telefunken presumes, through a rebuttable presumption, that such influence is actually exercised and that therefore the two companies indeed constitute an "undertaking". The presumption places the EC, in order to charge the parent company for a violation perpetrated by its wholly owned subsidiary, in the "cosy" position of having only to prove that the parent owns a 100% (or almost 100%) shareholding in the subsidiary. The EC will then be able to regard the parent company as jointly and severally liable for the payment of the fine imposed on its subsidiary, unless the parent company, which has the burden of rebutting that presumption, adduces sufficient evidence to show that its subsidiary acts independently on the market 25 . 25 See Case 286/98 P Stora (infra footnote 54) para 29; Akzo Nobel (infra footnote 54) para 61; General Química (infra footnote 54) para 40; ArcelorMittal (infra footnote 54) para 98.
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At a closer look, the AEG Telefunken presumption was successfully challenged by parent companies only in a very limited number of cases which, moreover, related to practices dating back many years 26 .
4. The AEG Telefunken presumption, the principle of independence of the EU legal system and the principle of effective application of competition law
The heated discussions around the AEG Telefunken presumption are a consequence of its characteristics 27 . The effect of the presumption is that a company which has not directly perpetrated an antitrust violation may be sanctioned, on the basis of a presumption, with an amount of up to 10% of its worldwide turnover for the behaviour of a subsidiary, which is legally distinct from the parent company although wholly owned by it (in the Schindler case, the overall fine of the Schindler's group was more than 145 millions EUR) 28 . The AEG Telefunken presumption is a typical example (like the term "undertaking" 29 ) of a legal notion defined in order to ensure the effective application of Treaty rules, and in particular those on competition, taking advantage of the principle of the independence of the European legal system 30 . Their interpretation can be understood only if one keeps in mind the specific nature of competition law, that is, to ascertain the "actual conduct of undertakings on the market" 31 .
Regarding the term "undertaking", the fictio iuris of the term "undertaking", as a "single economic entity" composed of different legal entities, was intended from the outset to define a common concept in Europe with reference to the addressees of Treaty competition rules. This was meant to ensure, inter alia, that the laws of individual Member States would not prevent (or would reduce) the application of the prohibitions 32 .
The AEG Telefunken presumption is a consequence of the concept of "undertaking" within the meaning of European law. In other words, it establishes a presumption that a separate legal person, as a result of its whole ownership of the subsidiary and thus being part of a "single economic entity", can be penalized for the wrongdoings of its subsidiarity. In this case, the fictio iuris is again aimed to ensure effective enforcement of competition law. What the presumption avoids in particular is, in the first place, the parent company taking advantage of the legal autonomy of its wholly owned subsidiary to (secretly) delegate to it the actual execution of an antitrust violation. If not prevented, this would have extremely favourable consequences for the parent company and the corporate group itself, since the fine for the infringement would be calculated within the 10% of the turnover limit of the subsidiary and not that of the parent. This would have resulted, in turn, in a substantial limitation (if not elimination) of the effectiveness of competition rules 33 . 29 E.g., it was indeed difficult for Member States to accept that single individuals or even Member States' public bodies could fall into the definition of "undertaking" within the meaning of EU law when they, under the relevant national law, did not constitute an "undertakings". On the other hand, this presumption has a positive effect on the fining policy of the EC. Because of the participation of the parent company and the subsidiary in a "single economic entity" (an "undertaking"), and within the limits of the "rebuttal" provided by the subsidiary, it allows the EC to penalize "also" the parent company for the behaviour of its subsidiary. The EC can thus ensure the maximum deterrence effect of its infringement decisions, inter alia by calculating the value of the penalty up to the 10% of the worldwide turnover of the corporate group, rather than of the turnover of the subsidiary. In this sense, joint and several liability for penalties is of key importance to companies. Indeed, the objective of joint and several liability resides in the fact that it constitutes an additional legal device available to the EC in order to strengthen the effectiveness of its actions taken for the recovery of fines imposed for antitrust infringements. For the EC as the creditor of the debt represented by such fines, this mechanism reduces the risk of insolvency, which is part of the objective of deterrence generally pursued by competition law 34 .
However, the possibility for the Court to draw from a legal term (such as "undertaking") autonomous concepts needed for the effectiveness of competition law is not without limits. For instance, as recently stated by the Court, the concept of joint and several liability for the payment of fines is not an autonomous concept in the EU legal system to be interpreted by reference to the objectives and system of competition law 35 . Hence, the internal allocation of the debt for the payment of which the companies concerned are held jointly and severally liable is determined by applying national law 36 .
The AEG Telefunken presumption and the protection of fundamental rights
The clarity of the boundaries of the AEG Telefunken presumption jurisprudence is not immune to criticism. By pursuing the aim to ensure the effectiveness of competition law, European law (or rather, the jurisprudence of the Court of Justice) has deleted, with "a stroke of the pen" so to speak, traditional principles defined in EU Member States, first of all, the companylaw principle of separation of liability 37 . It is no coincidence that in the relevant jurisprudence from 2011 onwards, in what might be seen as the third phase of the development of the AEG Telefunken presumption jurisprudence 38 , pleas and grounds of appeals relating to breaches of fundamental rights are regularly to be found. These were proposed specifically with reference to those post-2005 decisions where the EC had begun to use the AEG Telefunken presumption in a systematic manner alongside a significant increase of the level of its sanctions.
Already in the General Quimica case of January 2011, the Court states that the AEG Telefunken presumption, "given its rebuttable nature, (…) does not lead to the automatic attribution of liability to the parent company holding 100% of the capital of its subsidiary, [because this] would be contrary to the principle of personal responsibility on which EU competition law is based" 39 . This way, the reference to general principles of Union law, also protected by fundamental rights (e.g. the principle of personal responsibility), enters for the first time into the Court's reasoning. It is worth keeping in mind that the Court annulled here the preceding judgment of the General Court due to lack of reasoning, and yet dismissed the original appeal on other grounds.
However, it is in the Elf Aquitaine judgment of September 2011 40 where, two days after the Menarini case was handed, the lawfulness of the AEG Telefunken presumption was challenged for the first time on the grounds of ECR 2000 I-9925) .
In a second phase, the Court was asked to clarify the obligations of the EC regarding the presumption. In Bolloré, the CFI (now GC) had changed the structure of the presumption and claimed that in order to fulfill the presumption the EC had to prove not only the decisive influence by the parent but also its actual exercise ( violation of fundamental rights. In particular, the Elf Aquitaine case gave rise to the allegation of illegality of the AEG Telefunken presumption for its violation of Article 6 ECHR, but also for the "the institutional amalgamation of powers within the prosecuting authority" (42), that is, the "conflict of interests" between the two souls of the EC (prosecutor and judge) mentioned above. Presented in this case were also other appeal grounds related to principles protected by fundamental rights. However, these were seen by the Court as new, and therefore inadmissible. This showed, on the other hand, that between the time of the action for annulment and that of the appeal, the discussion on the relationship between antitrust law and fundamental rights had led lawyers to formulate new grounds for the illegality of EC decisions, grounds not initially identified.
In the Elf Aquitaine case, the Court resolved the issue of the legality of the AEG Telefunken presumption by arguing that the aim of the appeal ground was not that of declaring the presumption unlawful as such. The objective of the parties, in the opinion of the Court, was to challenge an interpretation of AEG Telefunken that would violate the principle of the presumption of innocence 41 . Considering the appeal ground alleging the infringement of fundamental rights in particular, the Court invoked not only its own earlier jurisprudence but also the relevant rulings of the ECHR Court 42 . Concretely, dismissing the claim of illegality, the Court held that "a presumption, even where it is difficult to rebut, remains within acceptable limits so long as it is proportionate to the legitimate aim pursued, it is possible to adduce evidence to the contrary and the rights of the defence are safeguarded" 43 . It was said in particular that the presumption wants to strike a balance between different objectives, that is, on the one hand the importance of " 's conduct" 47 . The reason, in particular, of the necessity of such presumption lies in the fact that "it is within the sphere of operations of those entities against whom the presumption operates that evidence of the lack of actual exercise of that power to influence is generally apt to be found" 48 .
Considering the Elf Aquitaine judgment so far, the claim relating to the illegality of the AEG Telefunken presumption for breaches of fundamental rights would seem to be prima facie of no use for the appellant. Its effectiveness is revealed later on, however, when the issue is raised as to which level of reasoning is necessary for the EC to reject the elements in fact and in law submitted by the parent company in order to rebut the presumption. The Court held here that when "a decision taken in application of the EU competition law rules relates to several addressees and raises a problem with regard to the imputability of the infringement, it must include an adequate statement of reasons with respect to each of its addressees, in particular those of them who, according to the decision, must bear the liability for the infringement" 49 . From here, referring expressly to the AEG Telefunken presumption, the Court added that "as regards, more specifically, a Commission decision which relies exclusively, with respect to certain addressees, on the presumption that they actually exercised decisive influence, the Commission is in any event required -if it is not to render that presumption in reality irrebuttable -to explain adequately to those addressees the reasons why the elements of fact and of law put forward did not suffice to rebut that presumption" 50 . This way, the importance of the reference to the protection of fundamental rights is clearly shown, in particular in order to compel the EC to provide an "adequate" level of reasoning to keep that presumption in line with the protection of fundamental rights.
The importance of the position taken by the Court in this case was shown in subsequent EU jurisprudence. Indeed, after the the Elf Aquitaine ruling, the Court of Justice annulled a number of judgments of the General Court specifically because of the lack of reasoning on the part of both the EC and the 47 Ibidem, 60. 48 Ibidem, 60. 49 Ibidem, para 152 emphasise added. 50 Ibidem (emphasis added). The Court then concludes that: "For example, owing to the formulation of recital 258, it appears very difficult -impossible even -to ascertain in particular whether the body of indicia submitted by Elf Aquitaine in an attempt to rebut the presumption applied to it by the Commission was rejected because it failed to convince or because, in the Commission's eyes, the mere fact that Elf Aquitaine held 98% of Atofina's capital was sufficient for liability for Atofina's actions to be imputed to it, whatever the indicia that might have been provided by Elf Aquitaine in response to the statement of objections".
General Court in relation to the information submitted by parent companies in order to rebut the presumption 51 .
The plea of illegality of the AEG Telefunken presumption for the breach of Article 6 ECHR was presented again in the Schindler case of 2013 52 and in the recent FLSmidth judgment of 2014 53 . In both cases, the plea on this point was rejected.
Conclusions
The increasingly frequent reference to the protection of fundamental rights in the application of European antitrust law is a trend that has grown strongly since the reform of Regulation 1/2003. The application of fundamental rights to antitrust law -unknown to this extent in the antitrust law experience of the United States -is caused by three main reasons.
First, the significant increase in the level of penalties imposed by the European Commission for violations of antitrust law resulting, inter alia, from the innovations contained in the guidelines on the matter. , not yet reported. In this case, the plea has been raised on the assumption that it had not yet been assessed by the Court. Just as in the judgment in Elf Aquitaine, and not surprisingly, also Schindler's first ground of appeal related to the radical illegality for breach of Art. 6 ECHR of the decision of the EC in view of its "conflict of interest" in its "two souls" (prosecutor and judge). At para 24 of the judgment, the Court said: "The appellants contest the GC's response to the plea concerning infringement of Article 6 of the ECHR, by which they contended that the Commission's procedure infringes the principle of the separation of powers and does not comply with the principles of the rule of law that are applicable to criminal procedures under that provision". This ground was later held as unfounded recalling expresis verbis the Menarini judgment (para 30-38). Regarding the plea of illegality of the AEG Telefunken presumption for the violation of Art. 6 ECHR, the Court expressly refers to the motivation and reasoning as well as the EU and ECHR case-law of the Elf Aquitaine case (para 107-110).
53 Judgment of the Court (First Chamber) of 30 April 2014 FLSmidth & Co. A/S v European Commission, Case C-238/12 P, not yet reported. In this case, the plea was raised for the third time alleging the illegality the AEG Telefunken presumption for breach of fundamental rights. In this case, the Court answered succinctly in order to clarify that the question was to be considered solved. It argued "it should be pointed out that that presumption results from settled case-law (…) and that it does not in any way infringe the rights conferred by Article 48 of the Charter and Article 6(2) of the ECHR" (para 25).
Second, because of the EC's nature as a "supranational/independent" authority and the existence of a "conflict of interests" with regard to its two "souls" -the "prosecutor" and the "judge". The increase in the level of fines has made (once again) some critical aspects of the European antitrust enforcement system even clearer. On closer inspection, the EU had tried to mitigate this issue (especially with reference to the protection of procedural rights) already as early as the 1980s through the establishment of the Hearing Officer.
Third, it is caused by the introduction of Article 6(2) TEU, as amended by the Lisbon Treaty, and the related binding nature of the Charter of Fundamental Rights of the European Union which is set out therein. Hence, greater importance and attention is now given to the control of violations of rights protected by the Charter (as well as the ECHR) in EC decisions, also with regard to competition law.
The importance of this trend is evident in the development of the application of the AEG Telefunken presumption. The presumption is based on the concept of "undertaking" in European Competition Law and it takes advantage of the principle of the independence of the EU legal system. The AEG Telefunken presumption, as well as the term "undertaking", were both devised in order to ensure effective application of EU competition law. The relevant consequence of the AEG Telefunken presumption is that a parent company (distinct from the wholly owned subsidiary that actually violated antitrust rules) could be penalised with a fine of up to 10% of its worldwide turnover for the behaviour of its subsidiary only on the basis of a presumption that the parent company constitutes with the given subsidiary a single economic entity, that is an "undertaking" pursuant to Article 101 and 102 TFEU.
The Court of Justice has recently ascertained the legality of such a presumption even under the ECHR. Still, review grounds based on the protection of fundamental rights have generated positive consequences for companies that have claimed such violation, especially with regard to the level of the EC's reasoning. In fact, reference in the jurisprudence of the Court to the protection of fundamental rights has compelled the EC to provide a higher standard of reasoning in its decisions. This is true in particular with reference to the reasoning related to the rejection of the elements of fact and law presented by parent companies in order to rebut the AEG Telefunken presumption. The fact is telling that the Court sees limited reasoning by the EC or by the GC as a risk of transforming AEG Telefunken from a presumption to a case of strict liability (a violation of the principle of the presumption of innocence). It shows the importance that the Court places on fundamental rights, also in the form of general principles of EU law, vis a vis the principle of the effectiveness of competition law.
In this sense, the protection of fundamental rights in the application of European antitrust rules is a new legal tool to rectify (as much as possible) the EC's "conflict of interests" in the European antitrust enforcement system 54 .
